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Arising out of Order-In-Original No. 571/AC/Div-I/HKB/2022-23 dated
(%) | 30.03.2023 passed by the Assistant Commissioner, CGST, Division - I,
Ahmedabad South.

(=) 30.03.2024

Sdieemal o1 A 3R IdT / M/s Pethabhai Harirbhai Dhila,
() | Name and Address of the | A-16, Krishna Park Society,
Appellant Nandej Barejadi, Nandej - 382435

FI% AF T AAA-SCA T SEAT AHT FaAT § AT I8 57 WA F I FermfRafy i sme 7o gery
STTRTT B STFIeT SToraT GALIeTer SaaeT Seqd i el §, StarT b U saer % fores §) ahar 21

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

HIRT G T TET STaa:-

Revision application to Government of India:

(1) e ITEA o ATeaw, 1994 H¥ €7 S[ad A9 qqT¢ T HIe! & 1< § T & 0
SU-eTRT % TIH U & aid GAUeIor saed 7efie g, s awhre, e s, wroresr B,
= et #if¥rer, s T Wad, 9 g0, 75 (qea: 110001 T i ST ATRY :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@ gt urer & e F aree § o9 Ut griRe ' ¥ T Sren R AT o sRar | ar Rt
HUSTIR & GEX AU & HIer o S g /T &, a7 Freft svemme ar woeT & =g 7y (ot srear &
77 f3RelT WUSTIT H Y AT 67 UTeaT 3 G g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(@ W 3 T} Bt g A e # Frifia wrer o ot A F QfREi § 9w g7 #
SEUTE e o TR & HTH § ST 9T % Irge ey Ty ar weer # Faiiaa 3l




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) ﬁwwwﬁqﬁmm%w(ﬁmmwﬁ)ﬁmﬁmwwﬁl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(m)  oifaw Scred H SedTed S[e ¥ AT ¥ Forg St el Hfee wrew A e § AT Y& e T\

oTT T (AT % qaries A, arfier ¥ T IR AT 99 9x 47 are § @ afgfRew (7.2) 1998
&TRT 109 3T g g T En

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T Jearad e (rdier) ey, 2001 F faw 9 % efavia fRfAfEe s dear 3-8 gar
TRt §, I amzer B ufy emeer AR RAts ¥ O ww ¥ sfage-aree ¢ oo sraer & &
SR ¥ Wy ST Arded BT ST ARy 96 €T @rdT § 7 qed Y & ofadq gwr 35-% ¥
FretRa Bt 3 IraT % qe@ 91 EISIR-6 ATAT i T o1 AT AR

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(38) IS amdre & aryy oI5t 4o T U €7 T AT 3T FH gl S8 200/ - B AT A
ST SR STg} Gerv<erd T @@ I AT & @7 1000/~ HT i ST i Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, FT ST Qo T AT HE e =TT F Wi afie-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 01T ScuTeT 9o ATeaa, 1944 &7 e 35-d1/35-3 & sfavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHigd TR=ag ¥ T9TC ATHI F Ferar @ odie, e § A § €A 47, g
SCATE oo Ud Jarae ey =martear (Reee) it afdm e fifssr, sgaem@n & 2nd Fre,
FEATAT WA, aAT, RREUTANR, AgHETATR-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank Gk vthe%\
place where the bench of the Tribunal is situated. "
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(3) I <o QT H S [T ST T THTAL GIaT g AT T YA SUGL & [¢ B T AT SIL<H
& ¥ frar s =1Re 59 927 % 29 g ot & forer wd #9 § g=w F g gurafd srdisy
FTHTTERTOT 3T TR STV AT heald TR T Teb ATAa FohalT STaT § |

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) FITTEE e afEfREE 1970 AT g6 Bt SEgE -1 F st Maiia fFy aqEr 5w
TS AT Gereeer TRy g sfarert & snaer § § Yeid &l & TAIR € 6.50 T 6T =rarerd
(e f&she T BT ATRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X HeTerq ATHw! T FE=T e aver st Fit o} o earer septuQ @Rt Srrar § S
90, FETT SeaTe §[oh T darent el =ararterener (Frifafe) feaw, 1982 ¥ [iga g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, I SeqTad o Ud Farens srfiely =maniaEer (Reee) W Aia ardielr & areer
¥ Faemw (Demand) Td €8 (Penalty) T 10% & ST AT SATATS g AT, SA&HTH Td ST
10 #XE T g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FrEIT ICYTE [oeh AT TATHT F i, QTHA GIIT A sl AT (Duty Demanded)|
(1) §¥ (Section) 11D % wga faifa e
(2) foraT o Fde wise S ACAT;
(3) ¥ wize Mt & 7w 6 % qga <7 Wi

g O ST * SR ardier ¥ TEe O ST A e HY ardier anfier e 3 forg O e ae e
TR g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iliy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T SaY % Ty STfler STTARTOT & WHe SRl e AT o AT ave faaTfa & ar ’i R g
o[ 3 10% ST 9¢ i Sgt e ave fanied g1 e <0 & 10% ST X T ST FEAT g

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” S,
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Pethabhai
Hamirbhai Dhila, A-16, Krishna Park Society, Nandej barejadi
Nandej-382435 (hereinafter referred to as “the appellant’) against
Order-in-Original No. 571/AC/Div.-1/HKB/2022-23 dated
30.03.2023 (hereinafter referred to as “the impugned order”) passed
by the Assistant Commissioner, Central GST, Division I, Ahmedabad

South (hereinafter referred to as “the adjudicating authority”).

2.  Briefly stated, the facts of the case are that the appellant are
holding PAN No. AGSPD1139P. The Income Tax Department
provided data indicating taxable income for the financial year 2015-
16. On scrutiny of the data received from the Central Board of
Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed
that the appellant had earned an income of Rs. 47,73,741/- during
the F.Y. 2015-16, which was reflected under the heads “Sales /
Gross Receipts from Services (Value from ITR)filed with the Income
Tax department. Accordingly, it appeared that the appellant had
earned the said substantial income by way of providing taxable
services but had neither obtained Service Tax registration nor paid
the applicable service tax thereon. The appellant were called upon to
submit required details of service provided during the F.Y. 2015-16,
however, they did not respond to the letters issued by the
department. The appellan’s failure to register for service tax,
respond to correspondence, and properly assess service tax liability
led to allegations of willful suppression of facts and evasion of
payment. As a result, a demand for service tax payment of Rs.

7,16,061/- for the F.Y. 2015-16, along with interest and penalties,

was issued.

2.1 Subsequently, the appellant were issued Show Cause Notice
bearing  F.No. V/15-303/Div.-1/SCN/Pethabhai Hamirbhai
Dhila/21-22 dated 17.04.2021 demanding Service Tax amounting to
Rs. 7,16,061/- for the period Financial Years 2015-16, under
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The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 70,

77(1) and 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the
impugned order by the adjudicating authority wherein the demand
of Service Tax amounting to Rs. 7,16,061/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994 for
the period from Financial Year 2015-16. Further (i) Penalty of Rs.
7,16,061/- Waé imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> That in the notice, the service tax of Rs. 7,16,061-@ 14.5% is
demanded on total value of Rs. 47,73,741/- the period 2015-
16 (As per para 10 of 0I0) which is not proper and legal in as
much as for the year 2015-16, there is different service tax

structure which are as under.

Table-A
Period Service Tax Rate
Upto 31.05.2015 12.36%
01.06.2015 to 14.11.2015 14%
15.11.2015 to 31.05.2016 14.5%

> In view of the above position, the service tax @14.5% for the
period 2015-16 should not be assessed on table value

mentioned in notice which is against the principle of Natural

service tax ought to be withdrawn.
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> That the appellant has provided Transport service and the
appellant has collected carting charges. Therefore, proprietor
or individual person providing service of goods is not liable to
pay service tax on the income of carting charges ie freight
changes. This activity is governed under Notification No.
30/2012-ST dated 20/06/2012 and therefore, is not liable to

service tax

4. The appellant were given opportuniﬁes for Personal Hearing on
12.02.2024. Shri Naimesh K. Oza, Advocate appeared for Personal
hearing. He stated that the client is doing transport (carting) service.
He is a proprietor. Further, today he informed they sent additional

submission by mail. He said client is not liable for service tax.

5. The appellant’s additional submission received via mail include
documents viz. copy of Income Tax Return, copy of Profit and Loss
Account and Balance Sheet for the F.Y. 2015-16, Form 26AS (TDS

certificate).

6. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Years 2015-16.

7. 1find that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed by
the appellant.

8.  As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.
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9. I also find that the appellant submitted various documents in
support of their claim for exemption from service tax, which was not
produced by them before the adjudicating authority and first time
submitted at appeal stage. In this regard, I am of the considered view
that the appellant cannot seek to establish their eligibility for
exemption at the appellate stage by bypassing the adjudicating
authority. They should have submitted the relevant records and
documents before the adjudicating authority, who is best placed to
verify the authenticity of the documents as well as their eligibility for

exemption.

10. Considering the facts of the case as discussed hereinabove and
in the interest of justice, I am of the considered view that the case is
required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the
appellant for exemption from the service tax. The appellant is directed
to submit all the records and documents in support of their claim for
exemption from the service tax before the adjudicating authority. The
adjudicating authority shall after considering the records and
documents submitted by the appellant decide the case afresh by

following the principles of natural justice.

11. In view of the above discussion, I remand the matter back to the
adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

12.  Srdiel At ST &S st 978 el 7 [RIeRT Sade aieh o fhaT Sar g |
The appeal filed by the appellant stands disposed of in above

terms.
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To,

M/s. Pethabhai Hamirbhai Dhila,
A-16, Krishna Park Society,
Nandej barejadi Nandej-382435.

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2)  The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division I,
Ahmedabad South.

4)  The Supdt.(Systems) Appeals Ahmedabad, with a request to
upload on Website,

5)  Guard File

6) PAfile




