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atitavafm7rqGilqar /
(q) 1 Name and Address of the

Appellant

M/s Pethabhai Harirbhai Dhila
A- 16, Krishna Park Society
Nandej Barejadi, Nandej - 382435

#{ qf+ m Wtt@WIt% + ggaby q3 six qI=T { ut qq w qrtqT + vftwtlPwln d}tqVTq qq vwq
qf#%T<tqtwft©wrn F&mr agm wga%<mm & MTf%qaqi©+fRv&©€6ar il

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vtvr< %rD(tm qIn:-

Revision application to Government of India:

(1) +.fnaqraqr@gt%fan,r9944Tvruvaadt+gen vv vrqa% vfl gEd,hura#
3q-Rra + vqq VW # #mh !qfTwr wM @gM afb, wtF VT©E, fBI +TnT, TIY=q f+vm,
+FR+fM, dtqTfnVqq, +mvnt, #fcvMr: iroot):i fr4TVT#tqTfet{ :-

A revision application lies to the Under Secret:try, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qf}vrv=Ff8fq % qm& + vv Wt Tifbrn wt + f+dt wgmn qT wr qT@T+ + VT f+a
wvvntqft w€Krn+vrq&vriEvqNf +, nM WVPINnWKH:#qTiq€fMqTUgTtif
TrfQTdTWTVH+{rn@#ryf@nhfhVE{Ol

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factorY or in a
warehouse .

(©) Vna#VTFfQany u viv +fhHtv vm w nqTv%ftfWr $@BfFr

©wq+gMbft#d#qwi++©rvEa#vvt f##IT?vr viv +fhiffta tl
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In case of rebate of duty of excise on goods exported to anY countrY or temtorY
outside in(ba of on ex<..,isable material used kl the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qftqrv%%rjTr€Tqf%uf8qTVnVh W ( bmw qW=&)%h€RTn wnqT© 81

In case of goods exported outside India export tO Nepal Or Bhutanl without
payment of duty.

(q) gRv®nqq#,nn4q qJ-,v+ Ewmv%f+uqt Wtt %fb vnr #tv{eatRtmtv a Br
8nT T#RqV b1,rM wlR nOd qua wM8qw qrTr©n+fRv gf%fhrv (+ 2) 1998

wrtr l09 €raRl3@ qq{TI

Credit of any duty allowed to be utilized towards paWent of excise dutY on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after 7 the date appointed under
Sec.I09 of the Finance (No.2) Act, 1998.

(2) j-rwr WHiT qr@ (MTr) nqqlq4, 200r %fhm 9 % +Mvf8f+fIg wmd@IT VI-8 ta
srM q, #fqv WhT + vfR wtqT #fVa fedjq + fIx mv % qtv<lg-new 1$ wn@ wtw # a-a
vR,it % in,r aR,r ,aM Mrt qTqt TrRBI ai% vr% vrar T ©r l@r qfhf % 3inf7 wro 35-q +

REaR,r W % VTVTV %©qg % vrq agn-6 vr@m qt vfl $fF8#tqT®1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed agaklst is communicated and shall be

accompMed by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RMm ,a8©t%©Tqq§jttmr6V qq viewa qr ©aqq8d@$ 200/- =M !q7Tq#F
qrqdR%Y+@7t%qv#vr©+®rad-at rooo/- =R =Mmm=Ft VT:{1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqrv%, ##raqrqqgrvxxi+n Vt wtt#hNMi9qwr#rfawftv*
ApT)ed to Custom, Excise, & Service Tax Appellate Tribunal.

(i) tFF+TT inrm %rF gIftfbFT, 1944 gT ETH 35-dt/351 b data:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3MRfRT vfl:# # RaItT @IVR % WiTT tFt Mtq, wftMt + gwr+ + gNr ql©, t.thr
mqr€T qm v+ +qr@ wfFdhl HrBnf&Bar (ftvaa) #I qf§N Mf %Fr, g6RRTTrR + 2-d VT@T,

©®qTdt SRT, Hmm, $RgR:qpR, ©§qRTRR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r:d£joor, Bahumali Bhawan, Asarwa, Oirdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be 61ed in quadrupEcate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nom
sector bank of the place where the bench of any nominate public sector
place where the bench of the Tribunal is situated.

hate public
a\thb,

. . V.' \

• \ hI>1::•:i:): f/
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(3) vfl TV mtr + q{ qv weeP vr vqriw €rVT i dr wtq ly qtqv qfN =nv ©r !TTaTq al{a
br & fbu vm nf# sv VW # 81 ST vfl f# f@T =rat %rf & qqt % RR qqTt+'rfi BMtdk
uwrf$rwr=B v$ wflvvr##rvt©nqt Tq wrqmfhnvwr el

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) urqr©q eFF alf#fwm r970 vqr +itfBv a wHl -1 % doh fR8ffrv fhI{ gjRTI an
mMr vr qWTtW vqlfRIft fhhr yTfhmO % mtw + + ntq qt Tq 1Ifbri V 6.50 qt vr @rqr@

qI@fbm©n8nnfiRl

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qq aId+f&vqrq#F#r faM%t+n+fbMt #rnli'ft mm wwf#efbn vm{qtdhn
w, ##rmnvq ql@ T+ +wa wftTfbramTfu€wr (qmff8f#) f+IV, 1982 +fqfieeI

Attendon in hlvited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982'

(6) gTn w,:F-€H©qrqqqr@R++qm nfl#qNTf&qW(ftTh) q+ vfl wftqt bURt
+ +,lq+tiII (De„,and) T{ # (Penalty) %r 10% $ vm mm ©flvnf {I gmt%, qf&qdv l$qVT
10 qfTV Hq {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

q-db{ WITT w alt +qTqT h +,FiT, QKfTq WTT qFdR qT Th (Duty Demanded) I

( 1) & (Section) IID bTW f+utfIT rTfiF;

(2) fM 'ma ma hfez a afin;
(3) tqqahftalBMt%fwn6%@etqrTfPrl

qtlfgRT ' aRd sMr tH&y{ wn#rwnqq wmd’af©d wt hf®}#©fqmMT
THr tl

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit mnount shan not exceed Rs.10 Crores. It maY be noted that the
pre_deposit is a mandatory ,_.ondiaon for aung appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Centlal Excise and Service TaxI “Duty.demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qB 3atqr % vh 3n{}?rqlRq<u1 bmw @ qM Wgn WWWV RMa # tiF ;fbI MII mI

Tcb # 10% Hv€mnalq§Y%q©wTRqIRd 8a@@v+ 10% W qt a vt mae1

In view of above, an appeal against this order shall Ile
payment of 10% of the duty demanded where dutY or dutY and
or penalty, where penalty alone is in dispute'’

before the Tribunal on
penalty are in dispute
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F.No. (JAPPL/COM/gI'P/ 49 13/ZUZO-Appeal

ORDBR-IN-APPEAL

The present appeal has been filed bY M/s. Pethabhai

Hat.nirbhai Dhila, A- 16, Krishna Park Society, Nan(id .barejad1

Nandej-382435 (hereinafter referred to as “the appellant’n against

Order-in-Original No. 57\ 1 AC/Div.-I/HKB/ 2022-23 dated

30.03.2023 (hereinafter referred to as “the impugned order’3 passed

by the Assistant Commissioner, Central GST, Division I, Ahmedabad

South (hereinafter referred to as “th,e adjudicating authoritY”\ .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AGSPDl139P. The Income Tax Department

provided data indicating taxable income for the financial year 20 15-

16. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed

that the appellant had earned an income of Rs. 47,73,741/- during

the F.Y. 2015-16, which was reflected under the heads “Sales /

Gross Receipts from Services (Value from ITR)”filed with the Income

Tax department. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor paid

the applicable service tax thereon. The appellant were called upon to

submit required details of service provided during the F.Y. 2015-16,

however, they did not respond to the letters issued by the

department. The appellan’s failure to regIster for service taxp

respond to correspondence, and properly assess service tax liability

led to allegations of willful suppression of facts and evasion of

payment. As a result, a demand for service tax payment of Rs.

7,16,061/- for the F.Y. 2015-16, along with interest and penalties,
was issued.

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No . V/ 1 5-303/Div.-I/SCN/Pethabhai Hamirbha3

Dhila/21-22 dated 17.04.202 1 demanding Service Tax amounting to

Rs. 7,16,061/- for the period Financial Years 2015-16, under

-" T“:T;'“-':’'';'':'-’;“-’ba 'i
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F.No. OAPPL/ COM/STP/49 18/2023-Appeal

The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 70,

77(1) and 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 7,16,061/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period from Financial Year 2015-16. Further (i) Penalty of Rs.

7,16,061/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> That in the notice, the service tax of Rs. 7,16,061-@ 14.5% is

demanded on total value of Rs. 47,73,741/- the period 2015-

16 (As per para 10 of 010) which is not proper and legal in as

much as for the year 2015-16, there is different service tax
structure which are as under

Tat>le-A

TeMe Tax RatePeriod

m) .05.2015

mmmno 4.11.2015

15.11.2015 to 31.05.2016

12.36%

14%

14.5%

> in view of the above position9 the service tax @14.5% for the

period 2015-16 should not be assessed on table value
mentioned in notice which is against the principle of Natural

Justice. Therefore, the said notice is
service tuc 'ought to be withdrawn.

1491nandingsued ,d @
q
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F.No. GAPPL/ COM/ STP/49 18/2Q23-Appeal

> That the appellant has provided Transport service and the

appellant has collected carting charges. Therefore, proprietor

or individual person providing service of goods is not liable to

pay service tax on the income of carting charges ie freight

changes. This activity is governed under Notification No.

3 C)/2012-ST dated 20/06/2012 and therefore, is not liable to

service tax

4. The appellant were given opportunities for Personal Hearing on

12.02.2024. Shri Naimesh K. Oza, Advocate appeared for Personal

hearing. He stated that the client is doing transport (carting) service.

He is a proprietor. Further, today he informed they sent additional

submission by mail. He said client is not liable for service tax.

5. The appellant’s additional submission received via mail include

documents viz. copy of Income Tax Return, copy of Profit and Loss

Account and Balance Sheet for the F.Y. 2015-16, Form :26AS (TDS

certificate) .

6. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal IWemorandurn and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty9 in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Years 2015-16.

7. 1 find that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the income Tu< Returns filed by

the appellmrt.

8. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

6



F.No. GAPPL/ COM/ STP/49 18/2023-Appeal

9. 1 also End that the appellant submitted various documents in

support of their claim for exemption from service tUI, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption.

10. Considering the facts of the case as discussed hereinabove and

in the interest ’ of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is directed

to submit all the records and documents in support of their claim for

exemption from the service tax before the adjudicating authority. The

adjudicating authority shall after considering the records and

documents submitted by the appellant decide the case afresh by

following the principles of natural justice.

ll. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

12. ©ftRqafZRrqd#tq{MT€rMTuaRtHTf%+f#nvrm! I

The appeal filed by the appellant stands disposed of in above

terms .

(d lay=h)
(MM)

024Dated:



F.No. GAPPL/CC)M/S'l-r/ 'Fy 16/ZUZ.)-App'al
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IV[/s. Pethabhai Hamirbhai Dhila,
A- 16, Krishna Park Society,
Nandej barejadi Nandej-382435.

To 9
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2)
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4)

/
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ThC Principal Chief Commissioner, Central GST, Ahmedabad
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The Principal Commissioner, CGST, Ahmedabad South

The Deputy/ Assistant Commissioner, CGST, Division I,

Ahrneda'bad South
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